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	            CIV-04-1192-PCT-NVW 
PLAINTIFF CHRISTINE BAKER’S RESPONSE TO THE CAPITAL ONE  MEMORANDUM IN SUPPORT OF ITS MOTION FOR AWARD OF ATTORNEYS’ FEES


Plaintiff Christine Baker hereby responds to Defendants Capital One Bank’s, Capital One, F.S.B.’s and Capital One Services, Inc.’s (collectively “Capital One”) Memorandum in Support of its Motion for Award of Attorneys’ Fees.

A. INTRODUCTION

Capital One claims that Plaintiff filed this lawsuit “in bad faith and for the purposes of harassment” and that it incurred over $100,000 in expenses, including research of Plaintiff’s publications.

Capital One also states:  “However, Capital One is not seeking to destroy Ms. Baker financially, and only seeks $50,000 in attorneys’ fees.” [Memorandum, p. 1, ln. 22]
What are the Defendants and their attorneys SMOKING? 
Do they really think that the average consumer can just write a check for $50,000 and NOT have it bounce?  How could somebody with so much “bad faith” (caring about others) as Plaintiff amass $50,000 while spending over 5 years battling numerous creditors and credit reporting agencies (CRAs) without an attorney?
Plaintiff assumes that Capital One hoped that she would agree to dismiss her appeal so she would not have to pay the Capital One attorneys’ fees.
B. PLAINTIFF’S MOTIVATION FOR FILING HER LAWSUITS:
1) The credit bureaus and creditors like Capital One continually and maliciously damaged Plaintiff’s credit scores with incorrect and incomplete credit reporting and she sought JUSTICE.  Most credit reporting issues have been resolved in Plaintiff’s favor and she received a few settlements.
2) Plaintiff never received a response to her letters to Capital One prior to filing suit. It seems to be Capital One policy to only respond to summons.

3) Plaintiff’s many efforts to have her credit reports corrected prior to filing suit miserably failed and her many attempts to get the regulators to enforce the FCRA were nothing but a giant waste of time. However, since she documented her efforts, at least her readers didn’t have to waste their time. 
4) Plaintiff felt obligated (she has a conscience) to do whatever she could to make credit reporting a little more fair for the disadvantaged.  Literally thousands of consumers contacted her and pleaded for help.
5) Plaintiff hopes that the publication of her litigation efforts will help others do better.
6) Plaintiff hopes that the documentary of her legal ventures will prompt some changes to the American judicial system. Admittedly, there is not much of a chance of changes, such as requiring that attorneys submit only the TRUTH to the courts, but why not try to have a system that works for the PEOPLE instead of the CORPORATIONS?
There are literally thousands of reasons why Plaintiff litigates.  Every day new reasons are delivered in her e-mail.  Plaintiff is not afraid to proclaim that helping the disadvantaged and documenting and publicizing the rampant corruption is one of her primary motivations for her litigation – even if it results in a $50,000 award for the Capital One attorneys' fees because she is so un-American and DARES to CARE about others.
C. BAD FAITH
It is astounding that Capital One and its attorney Michelle Roddy claim that Plaintiff filed her Complaint in bad faith because she sued not only for her own benefit, but also because she cares about others and she wants NOBODY to have to suffer so that Capital One and the CRAs can reap record profits.  

From http://legal-dictionary.thefreedictionary.com/bad+faith
bad faith 1) n. intentional dishonest act by not fulfilling legal or contractual obligations, misleading another, entering into an agreement without the intention or means to fulfill it, or violating basic standards of honesty in dealing with others. Most states recognize what is called "implied covenant of good faith and fair dealing" which is breached by acts of bad faith, for which a lawsuit may be brought (filed) for the breach (just as one might sue for breach of contract). The question of bad faith may be raised as a defense to a suit on a contract. 2) adj. when there is bad faith then a transaction is called a "bad faith" contract or "bad faith" offer.
Capital One acts in BAD FAITH when it advertises its credit cards as being beneficial to consumers, while in fact many Capital One account holders’ credit rating will be damaged by the Capital One credit reporting.  Capital One violates “basic standards of honesty in dealing with others” on an ongoing basis, deliberately and maliciously, to maximize its profits.
Capital One acted in BAD FAITH when it refused to provide to Plaintiff the merchant information for fraudulent charges so that Plaintiff could file a police report and have the ID theft investigated.
Capital One acted in BAD FAITH when it lied in its filings and claimed that Plaintiff had only claims against Capital One Bank.  TO DATE, Capital One F.S.B. refuses to report the credit LIMIT.

Attorney Michelle Roddy acted in BAD FAITH when she called to have Plaintiff settle the attorneys fees.  Presumably, Capital One expected Plaintiff to settle the attorneys’ fees in exchange for Plaintiff’s dismissal of the appeal.  

In all the years Plaintiff communicated with consumer litigants, she never once heard of anyone paying Capital One’s or any other creditor’s attorneys’ fees.  If it is in fact common for litigants to pay the Capital One attorneys’ fees after they filed their notice of appeal, Ms. Roddy ought to supply a listing of those plaintiffs.  Why would anyone pay attorneys fees after the filing of the notice of appeal?

Ms. Roddy acted in BAD FAITH when she quoted Plaintiff out of context in her Memorandum and accused her of filing her Complaint because of a perceived conspiracy against her.  However, Capital One, the CRAs and the regulators conspired for a number of years to lower the credit scores of the Capital One account holders (not just Plaintiff) to redistribute assets from the disadvantaged to the wealthy shareholders.  Plaintiff happens to be NOT wealthy and she is therefore damaged by this scheme.    
D. GOOD FAITH
From http://legal-dictionary.thefreedictionary.com/good%20faith:

good faith n. honest intent to act without taking an unfair advantage over another person or to fulfill a promise to act, even when some legal technicality is not fulfilled. The term is applied to all kinds of transactions.


Plaintiff filed her Second Amended Complaint in good faith: 

138. Plaintiff seeks judgment in plaintiff’s favor and damages against the Defendants, based on the following requested relief:

a) Actual damages;

b) Statutory damages;

c) Punitive damages;

d) Costs and reasonable attorney's fees;

e) An order directing that CAPITAL ONE immediately report the credit limits for revolving accounts to any and all persons and entities to whom they report consumer credit information;
The Court wrote in its 8/29/06 Order on p. 2:

Baker has argued that a credit card company’s failure to report its cardholders’ credit limits leads to a reduction in the cardholders’ FICO credit scores. As a result, users of credit information employing FICO credit scores in their decisionmaking — such as insurance companies determining what rate to charge, e.g., Reynolds v. Hartford Fin. Servs. Group, 435 F.3d 1081, 1089 (9th Cir. 2006) — make decisions unfavorable or less favorable to such cardholders. Baker’s evidence suggests that, up to this point at least, she is correct. 

One of the “most important factors” used in determining a consumer’s FICO credit score is the “proportion of balances to credit limits” in their revolving accounts. (Doc. # 137 Ex. M-1 at 3 (Equifax “myFICO” score report and explanation).) As argued by Baker and strongly suggested by the evidence, if a credit card company has not reported its cardholder’s credit limit, FICO score generators substitute the cardholder’s “high credit” amount in place of the credit limit when calculating this important factor. (See id. at Ex. M-1 at 3:5.) The “high credit” amount, which is the largest amount the cardholder has utilized in any one cycle from the creditor, is generally lower than the cardholder’s credit limit (except, of course, for cardholders that at some time have exceeded their permitted credit limit). The resultingly higher proportion of balance to credit limit resulting where the “high credit” amount is used negatively affects the cardholder’s overall FICO credit score. Despite this arbitrarily harmful result, it appears that Capital One continues to report its cardholders’ “high credit” amounts but not their credit limits. [emphasis added]

The Court clearly understands the issues and the damages.  Capital One deliberately and maliciously damaged and continues to damage the credit rating of Plaintiff and millions of consumers.  Plaintiff sought JUSTICE in GOOD FAITH.
Capital One spent over $100,000 to ensure that it can continue to inflict damages on Plaintiff and many millions of Capital One account holders to prevent them from obtaining credit cards with better terms from competitors.  Additionally, Capital One’s refusal to report the credit LIMITS affects consumers’ ability to obtain mortgages, housing, cell phones, insurance, etc.
Partial Litigation Success – Target reports the credit LIMITS in response to disputes.

Defendant Target not only reports the credit LIMIT for Plaintiff, but it now reports the credit LIMITS for other consumers in response to disputes with CRAs.  
Most likely, Target changed its credit reporting procedures because of this lawsuit and Plaintiff’s publications.

However, it is unfortunate that Target still does not report the credit LIMITS on its own.  Presumably, Target chose to report the credit LIMITS in response to CRA investigations to limit liability.  Consumers can only sue for incomplete and inaccurate credit reporting in response to CRA disputes [15 U.S.C. § 1681s-2 (b)] and the complete and accurate reporting requirement [15 U.S.C. § 1681s-2 (a)] can only be enforced by the corrupt regulators who, as Plaintiff documented, do nothing to enforce the FCRA.

MORE Partial Success

Most credit reporting issues have been resolved in Plaintiff’s favor and she even got a few small checks, although not nearly enough to compensate for the litigation related expenses, time, frustration, stress and health problems.
Other litigation and class actions against Capital One
Plaintiff is aware of several lawsuits and even class actions regarding the reporting of credit LIMITS and Plaintiff requests that Capital One provide a complete listing of lawsuits including FCRA claims against any of the Capital One entities with its Reply.
E. PLAINTIFF’S PUBLICATIONS
Ms. Roddy failed to accurately summarize Plaintiff’s views and it is entirely inappropriate to demand attorneys’ fees because of Plaintiff’s publications.   Of course it makes sense that Capital One would stoop so low, they are DESPERATE and want to ensure that no other consumer litigant will dare to publicize litigation or their thoughts on the Capital One deplorable conduct.
In keeping silent about evil, in burying it so deep within us that no sign of it appears on the surface, we are implanting it, and it will rise up a thousandfold in the future. When we neither punish nor reproach evildoers... we are ripping the foundations of justice from beneath new generations.

       -- Alexander Solzehnitsyn

Attempts to silence Plaintiff will be met with even greater vigilance.  It does not matter whether Capital One threatens to take $50,000 or $500 millions, Plaintiff will not be silenced.
Conspiracies

Ms. Roddy incorrectly stated that Plaintiff believes that there is a conspiracy against her.  Corporate executives conspire to create profits through illegal means. Many conspiracies target consumers who are poor, ill, working two or three jobs, barely getting by, one pay check or social security check away from not being able to pay the rent or mortgage.
Plaintiff did not include any conspiracy claims in her Complaint. However, as the filings in this and in the related case document, the Defendants and the CRAs conspire to prevail against consumer litigants.  Kimberly Hughes (Experian) committed perjury regarding the reporting of the Capital One Bank status date.  Many of the defendants’ attorneys LIED in their filings. The credit bureaus, creditors and their attorneys conspire to get dismissals of valid claims by lying and by committing perjury.  

The regulators know how damaging the Capital One refusal to report the credit LIMITS is, yet they do NOTHING.  They act on the direction of a corrupt administration.  
Capital One CEO Fairbank buys influence with his and his families’ campaign contributions and the bought and paid for legislators try to ensure that Capital One can continue to inflict damages on its account holders. 
On 10/13/06, the Oklahoma US district court DENIED the motion to dismiss the civil conspiracy claim in Braver v. Ameriquest, [Exh. A, p. 8].  Plaintiff settled with Defendant Ameriquest, but she is thrilled to see other litigants picking up the pieces, suing over mortgage spam and to even include civil conspiracy claims.
Lobbying Congress
Ms. Roddy stated in her Memorandum [p. 7, ln. 18]:

As Capital One argued in its Motion for Summary Judgment, the language of the FCRA does not require Capital One to report such information.  The only way to make such a change would be to change the language of the FCRA – a change for Congress to make, not this Court.  If Ms. Baker actually wanted such changes, she should have spent these past four years lobbying Congress.


As Plaintiff stated in her Response to the Capital One Motion for Summary Judgment, the FCRA requires “complete and accurate” credit reporting.
How could Congress make the FCRA more clear, other than to possibly define the word “complete”?

It seems absurd to have to define “complete”, considering that it is such a simple word.  Plaintiff does not want any changes to the “complete” reporting requirements.  It is not desirable to require consumers to have to spend billions of dollars to “lobby” legislators every time a creditor or collector decides to not report complete to the CRAs. 
Plaintiff noticed yesterday that Verizon Wireless failed to report the “date opened” to all three CRAs on a client’s credit reports.  [posted at http://creditlitigation.org/resources/messages/597/599.html]  The missing “date opened” can severely lower FICO scores because the very important account history is obviously excluded from the calculations.  
It would be absurd to have to lobby for complete credit reporting.  There are literally hundreds of data fields for the 3 CRAs and the various account types. The Consumer Data Industry Association (“CDIA”) publishes the CDIA Credit Reporting Resource Guide, currently online at http://www.cdiaonline.org/files/PDFs/2006CRRGWholeManual.pdf.  [Exh. B]  
Should Congress stop working on all other issues, study this 201-page document and list every single piece of data required for each account type and each CRA and then amend the FCRA every time the CDIA changes, adds or deletes a data field?
The FCRA’s “complete” reporting requirement is a much better approach – as soon as all courts understand the meaning of the simple word “complete.”
Capital One inspired Plaintiff to contact legislators – not to lobby, but to request their definition of “complete” and to state whether it was in fact their intent to allow Capital One to withhold the credit LIMITS so that many of its account holders would have their credit scores destroyed, pay higher rates and fees, lose their homes, get divorced, get cancer and other stress related illnesses and ultimately die.

It will be interesting to document not only what “complete” means to the legislators, but to expose the corrupt legislators who side with Capital One and Target.  Plaintiff will ask the legislators to order the regulators to take whatever action is necessary to have Capital One report the credit LIMITS, not only in response to CRA investigations (as Target now does), but to ALWAYS report the credit LIMITS, as required by 15 U.S.C. § 1681s-2 (a).
Maybe the Court is right and most legislators are evil and corrupt and they intended the word “complete” to exclude the credit LIMITS.  If so, those legislators are unlikely to be re-elected and they ought to be prosecuted – after all, they are supposed to act in the best interest of the American people.  As the recent prison terms and the election results indicate, many people are sick and tired of the legislators’ corruption.  Plaintiff will make an effort to hold legislators accountable for their actions and inactions and she will widely publicize their position on this issue.
Plaintiff’s published comments regarding Capital One and other Defendants.
Since Capital One decided to include excerpts from Plaintiff’s publications, here are some more of her thoughts and questions – answers are appreciated, whether in the Capital One Reply or directly to Plaintiff:
Are these “human beings” who conspire to inflict damages on many millions of people sadists?  Are they “disabled”, born without a conscience and they don’t know right from wrong?  Are they possessed by evil demons?
Why are they maliciously engaging in conduct often resulting in consumers’ severe financial problems, divorce, illness and ultimately death?


Are they Christians?  Do they believe in anything? Do they worship Satan?


How many DEATHS has Capital One caused?


How can they be stopped?


Can they be stopped?


As Capital One noted, Plaintiff wrote on her blog:

Americans didn’t become independent because they sued the Queen, Hitler wasn’t stopped by a court order and the slaves weren’t freed because they voted for freedom. 


This is a factual statement.  And to date, suing Capital One did not get any results other than to cost Plaintiff a lot of money and causing her a great deal of distress and illness.

Is violence the only way to stop the exploitation of the disadvantaged in America in the 21st century?


Are the people who tried to assassinate Hitler murderers or are they heroes?


Should Plaintiff try to ignore what she knows and go camping again?


Can she do better than last time, when she was confronted with peoples’ financial and credit problems everywhere she went?


Where can one go to get away from the corporate scum, with credit bureaus and creditors invading hundreds of countries and Wal-Mart and Home Depot opening stores everywhere a buck can be made?


Are most human beings concerned only with their bank account balances and they deserve what they get?


Does the majority’s ignorance and lack of compassion justify the exploitation of the disadvantaged?


Is it worth our time and money to make an effort to stop the American and multi-national corporations?


Is it too late?


Is it ok to do nothing when one could at least TRY to make a difference?


Is resistance futile?

Will James McAfee (VP Federal Reserve Bank of Richmond, Capital One regulator), the lying Capital One attorneys and the Capital One executives go to hell? 

Is there a hell?  Do they have souls?  Is Karma real? 

What would Jesus do?

Those are all appropriate questions for Plaintiff’s blog, included in this filing only as a response to the totally inappropriate Capital One arguments and exhibits.
F. IT APPEARS THAT CAPITAL ONE BASES ITS DEMAND FOR ATTORNEYS’ FEES ON PLAINTIFF’S PUBLICATIONS.  


Capital One is sending a message to all consumer litigants, threatening to bankrupt them if they dared to discuss their litigation in public.  However:
1) Plaintiff’s publications are irrelevant to this proceeding.

2) Plaintiff’s publications are factual.
3) Plaintiff is entitled to publicize her opinions

Should Capital One give notice to Plaintiff of specific false or defamatory statements, she will be happy to evaluate her publications and she will certainly post corrections and public apologies for any false statements.  If Plaintiff should disagree and feel that her statements are accurate, Capital One and/or its attorneys ought to sue Plaintiff.  They will not have to incur the expense of serving Plaintiff.  Unlike Capital One, Plaintiff will accept the waiver of service and she will greatly appreciate the opportunity to further document and publicize their deplorable conduct.

Capital One and its attorneys NEVER contacted Plaintiff to request any corrections and it is therefore reasonable to assume that Plaintiff’s publications are accurate.  Plaintiff will also gladly publish Capital One’s and their attorneys’ opinions and especially the reasons for their deliberate and malicious infliction of damages on the Capital One account holders, in addition to the already published Capital One filings.
G. CONCLUSION

Capital One filed its Memorandum in Support of its Motion for Attorneys Fees in BAD FAITH.  Very experienced in being sued for its credit reporting violations, Capital One submitted a $3,000 offer of judgment after receiving Plaintiff’s Objection to its Motion for Summary Judgment.  Capital One was as surprised as Plaintiff when the Court granted its Motion for Summary Judgment and it decided to go for the kill. 
The Court apparently believes that Congress wants the American people to suffer so that Capital One can reap greater profits.  And maybe that is true.  Maybe not just a few legislators are corrupt – Plaintiff’s upcoming survey will shed more light on the legislators’ intentions.
Of course Plaintiff is confident that she will ultimately prevail on appeal, but it is extremely disturbing to see Capital One openly claim that bad is good and good is bad. 
Plaintiff hopes that the Court does not decide that it is bad faith to care about more than money and to try to make life a little easier for the disadvantaged.
DATED this 20th day of November, 2006.








/s Christine Baker






         Plaintiff Pro Per
CERTIFICATE OF SERVICE
I hereby certify that on the 20th day of November, 2006, I electronically transmitted the foregoing to the Clerk’s Office using the ECF System for filing and transmittal of a Notice of Electronic Filing to the following CM/ECF registrants:

Kevin D. Quigley, Esq.

Kathleen A. Biesterveld, Esq.

Quarles & Brady Streich Lang LLP

Attorneys for Defendant Capital One
Rodrick J. Coffey, Esq.

Stinson Morrison Hecker LLP

Attorneys for Defendant Equifax Credit Information Services

A copy mailed USPS to:
HONORABLE NEIL V. WAKE

United States District Court

Sandra Day O’Connor U.S. Courthouse, Suite 524

401 West Washington Street, SPC 52
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/s Christine Baker     
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